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1. INTRODUCTION
1.1. This guidance has been produced by the Jackson Review EW‐UTBMS Development Steering Committee (‘the Hutton Committee’), which devised the J-codes and produced the ‘Civil Litigation J-Code Set Overview and Guidelines’ (http://utbms.com/jackson-ew-utbms/). 
1.2. The ultimate aim of the work of the Hutton Committee is to create the foundations of a system under which contentious work is contemporaneously recorded electronically and, from that time-recording data, various levels of information are produced automatically and at proportionate cost for budgeting, summary assessment and detailed assessment purposes.  

1.3. The Committee recognises that the detail of the information required is likely to vary depending upon the weight and complexity of a case.  The intention however is that, in time, fee earners will be able to draw down as much information as is necessary in support of any aspect of a claim for costs.

2. DOCUMENT PURPOSE
2.1. The purpose of this guidance is to explain in detail the origins of the new format bill of costs (‘BoC’), what the BoC is and how it will work.  It sets out the Hutton Committee’s views on the essential elements of the BoC and gives illustrations of how receiving parties should provide greater levels of information to support the costs being claimed. It also discusses the key changes in working practices that will be required to achieve maximum benefit from the BoC.

2.2. This guidance is being produced now to support the release of the template for the BoC for consultation and in accordance with the planned Practice Direction in October 2015 permitting (but not mandating at this stage) its use instead of the existing model bill of costs (see further below). Given the consultation, it is unlikely that the BoC is in its final form at present.
3. THE CASE FOR CHANGE
3.1. Paragraph 3.2 of Chapter 53 of Lord Justice Jackson’s interim report (https://www.judiciary.gov.uk/wp-content/uploads/JCO/Documents/ Guidance/jackson-vol2-low.pdf) made the case forcefully for bill format change:-‘The format of bills used today is based on the style of a Victorian account book. That format is not necessarily appropriate or helpful in the 21st century.’ ‘The current form of bill makes it relatively easy for a receiving party to disguise or even hide what has gone on’.
3.2. The case for change was also articulated by a number of groups referred to in the Jackson Review. The review summarised feedback from consultees on the current form of bills of costs: they are expensive, cumbersome to draw, not easy to digest, lacking necessary information (for example as to why particular work was done) and incapable of making use of available technology, so that too much cost is incurred in their preparation. Documents schedules in particular were said to be too long and should be broken down by reference to issues or topics.
3.3. Jackson LJ’s final report [https://www.judiciary.gov.uk/wp-content /uploads/JCO/Documents/Reports/jackson-final-report-40110.pdf)] set out the three requirements which had to be satisfied for any new bill format (Paragraph 5.3 of Chapter 45):- 
(i) The bill must provide more transparent explanation than is currently provided, about what work was done in the various time periods and why.

(ii) The bill must provide a user-friendly synopsis of the work done, how long it took and why. This is in contrast to bills in the present format, which are turgid to read and present no clear overall picture.

(iii) The bill must be inexpensive to prepare. This is in contrast to the present bills, which typically cost many thousands of pounds to assemble.
Two key recommendations were made:-
106. A new format of bills of costs should be devised, which will be more informative and capable of yielding information at different levels of generality. 
107. Software should be developed which will (a) be used for time recording and capturing relevant information and (b) automatically generate schedules for summary assessment or bills for detailed assessment as and when required. The long term aim must be to harmonise the procedures and systems which will be used for costs budgeting, costs management, summary assessment and detailed assessment. 
3.4. Jackson LJ  was also clear that bills should be prepared by reference to phases, tasks and activities, summarising costs and disbursements by task and phase and setting out tasks in each phase in chronological order (paragraph 5.6 of Chapter 45).
4. THE GENESIS OF THE BOC
4.1. In response to Jackson LJ’s Review of Civil Litigation Costs in England and Wales, the Association of Law Costs Draftsmen (now known as the Association of Costs Lawyers) (‘the ACL”) established a working group of costs professionals, whose first report, “Modernising Bills of Costs”, was produced in October 2011. (http://www.costslawyer.co.uk/sites/default/ files/11.10.11%20Report.pdf)  
4.2. One of the most important insights the ACL report highlighted was that the production of detailed bills, summary bills and budgets by electronic means is, in IT terms, no more than the production of a series of different reports from the same data. 
4.3. The Hutton Committee was established in 2012, originally under the chairmanship of Jeremy Morgan QC until his retirement in 2013 and has been tasked with the creation of a BoC in accordance with Jackson LJ’s recommendations.  
4.4. The first phase of the Committee’s work focused on the creation of new electronic time recording codes (“J-codes”), on which the new format would be based (‘Civil Litigation J-Code Set Overview and Guidelines’ (http://utbms.com/jackson-ew-utbms/). In July 2014, the J-Codes were approved by Lord Dyson (Master of the Rolls), Jackson LJ and the then Senior Costs Judge, Master Hurst (http://utbms.com/download/512/) and then endorsed by the LEDES Oversight Committee (http://utbms.com/jackson-ew-utbms/). 
4.5. The second phase of the Committee’s work began immediately thereafter and has been to design a BoC to replace the current model bills of costs contained in the Practice Direction to CPR Part 47. 
4.6. The introduction of the costs management regime has provided a significant further incentive for changing the format of bills of costs for detailed assessment, although the impetus for devising a BoC is not dependent on the current or any future system of costs management or, indeed, any particular format for Precedent H.
4.7. Jackson LJ’s lecture of May 2015, ‘Confronting Costs Management’ (‘the Harbour Lecture’) https://www.judiciary.gov.uk/wp-content uploads/2015/ 05/speech-jackson-lj-confronting-costs-management-1.pdf), summarised the progress made to date by the Hutton Committee, and confirmed (paragraph 9.11) that, crucially, the BoC will enable an ‘instant comparison between the costs being claimed and the receiving party’s last approved budget’.  This is a necessary feature given that CPR 3.18(b) requires that the costs allowed on a standard basis detailed assessment do not depart from the last approved or agreed budget unless there is good reason to do so.
5. THE CHANGES IN CONTEXT
5.1. Chapter 1 of ‘Civil Costs Law and Practice’ by Mark Friston begins:-
‘The history of costs has been a gradual evolution punctuated by repeated reinvention.’
It was not until 1857 that a bill was required to have a narrative ‘…sufficient to allow the client to know the fairness of the bill, to allow a solicitor to advise upon it, and the court to know the fairness of the items contained within’. Scale charges arrived with Order 65 of the General Order 1883, only to disappear finally more than a century later.  
5.2. Before 1999, costs were subject to RSC Order 62 Part II Appendix 2. 
Appendix 2 required the receiving party to distinguish, for example, between:
· Work with the client (including taking and preparing proofs of evidence)
· Witnesses (including taking and preparing proofs of evidence)
· Expert Evidence (including considering reports)
· Special Damages (including obtaining and making calculations)
· Attending upon and corresponding with other parties
· Discovery (including perusing and collating docs and attending inspection)
· Documents (pleadings and affidavits, instructions to and advices from counsel, the law and any other documents)
· Negotiations (a separate category from the above)
5.3. The current CPR PD47 is less prescriptive overall than its predecessors [emphasis added]:-
“5.12 The BoC may consist of items under such of the following heads as may be appropriate: 

(1) attendances at court and upon counsel up to the date of the notice of commencement; 
(2) attendances on and communications with the receiving party; 
(3) attendances on and communications with witnesses including any expert witness; 
(4) attendances to inspect any property or place for the purposes of the proceedings; 
(5) attendances on and communications with other persons, including offices of public records; 
(6) communications with the court and with counsel;  
(7) work done on documents; 
(8) work done in connection with negotiations with a view to settlement if not already covered in the heads listed above; 
(9) attendances on and communications with London and other agents and work done by them; 
(10) other work done which was of or incidental to the proceedings and which is not already covered in the heads listed above.
5.4. The structure of bills of costs – the general arrangement of columns and the use of separate parts in a BoC to distinguish aspects such as a change of solicitors or more complex costs orders - has remained largely the same for more than forty years. 

5.5. However, the way that solicitors work and record their time has changed almost beyond recognition over the same period of time and some issues have taken on particular significance. For example: 
· The almost universal use of computerised time recording (with descriptions of work done often now contained within the time recording system rather than in stand-alone attendance notes);

· The dominance and ease of email communication;

· Since Brush v Bower Cotton & Bower [1993] 4 All E.R. 741, estimated time is difficult to recover on assessment;

· A renewed focus on the indemnity principle (General of Berne Insurance Co Ltd v Jardine Reinsurance Management Ltd [1998] 2 All E.R. 301);

· The increasingly common integration of counsel into the client’s legal team results in bills of costs recording large numbers of conferences with counsel. 
5.6. In larger cases there is an understandable tendency for fee earners to use block entries which combine attendance, communication and work done in considering issues. It is then an expensive and time-consuming exercise to apportion those time entries in order to present a BoC in the required format.  This has produced a tendency to use the documents item as a catch-all place for block entries, something the language of the current practice direction does nothing to discourage. 
5.7. Since the 1990s, the business needs of legal firms coupled with continual advances in information technology have driven a greater awareness of the need for the contemporaneous capture and recording of all time spent.  
5.8. Time recording, which was originally introduced as a way of measuring the performance of fee earners, is now the primary source of information for solicitors in deciding what to charge their own clients.  
5.9. It is a matter of common sense that fee earner’s contemporaneous time recording records should also be the primary source of information to support the recovery of inters partes costs.  
5.10. The BoC is the next iteration of a document that already has a long history of change and evolution.
6. PRECEDENT H, THE BOC AND THE J-CODES
6.1. The J-Codes are simply a set of codes to record time under. They have been adapted for use for litigation in England and Wales (and in the context of the current costs management regime) from the L-Codes used in e-billing and developed in the USA. The premise is simple: the fee earner selects from the list the appropriate code which best categorises the work they are doing. 
6.2. The J-codes have thus been designed to facilitate the electronic recording of work, as it proceeds, in a manner compatible with the phase, task and activity structure recommended by Jackson LJ and already embodied in Precedent H.
6.3. The BoC is a self-calculating, self-summarising spreadsheet document based on the J-codes, which is capable of being generated automatically by use of the J-Codes and adopting the same structure.
6.4. This compatible recording, budgeting and billing structure enables the automatic production of “reports” suitable for budgeting, billing, negotiation, assessment or any other purpose. 
6.5. There are necessary variations between Precedent H, the J-Codes and the BoC. The J-codes are designed for the recording, billing and assessment of costs in all contexts, including between solicitor and client.  For that reason they include phases and tasks that, because of their nature, are not currently included in Precedent H (such as funding costs, which are irrecoverable between the parties and detailed assessment costs).
7. FEATURES OF THE BOC 
Self-Calculation

7.1. Because the BoC is in self-calculating spreadsheet format, summaries change as the detail changes. Manual arithmetical calculation should become largely redundant. For example the BoC calculates VAT on costs automatically by reference to the applicable rate when the work was done. The BoC is also capable of adjusting the costs claimed by reference to solicitor/client invoices to ensure that the indemnity principle is not breached. 
Electronic Use and Transmission
7.2. The BoC is capable of being transmitted electronically both to paying parties and to the court with all interested parties being able to access and analyse bills of costs electronically. During and after assessment, it will be possible to adjust the electronic BoC to reflect decisions made within the detailed assessment process. Changes to the detail in the BoC will carry through to the summaries so that on assessment the bill will recalculate itself. 
Budget Comparison
7.3. The BoC is intended to be as adaptable as possible. Both the general format and the underlying system of time recording are sufficiently flexible to produce “reports” at different levels of generality. 

7.4. For those litigants who do not have or acquire the necessary software (and this will include many litigants in person), the BoC is capable of manual production. 

Logic and Transparency

7.5. The BoC is designed to meet Jackson LJ’s key recommendations; that claims for costs should be more transparent and informative; that they should yield information at different levels of generality; and that bills of costs should be generated automatically for detailed assessment.
7.6. The BoC will automatically generate summaries including a phase by phase comparison between the costs claimed and the receiving party’s budget.  
7.7. The current requirements to include counsel’s fees in the bill chronology whilst splitting fee earning time between the chronology, the main preparation item and the documents section and to group information by reference to the type of activity undertaken (e.g. writing a letter, working on a document, or attending a meeting) rather than the substance of the work undertaken (e.g. witness statements, disclosure or preparing for trial) creates significant opportunities for obfuscation. 

7.8. For example, work done in relation to a conference with counsel currently appears in different sections of the claim for costs. The time spent by the solicitor travelling to and attending the conference will be found in the chronology section (as will counsel’s fees).  Related work corresponding with counsel, the client and other attendees including experts and witnesses will be set out under various headings within the main preparation section and time spent instructing counsel in relation to the conference, preparing an agenda for the conference, preparing for the conference itself, preparing a note of the conference and planning follow up action will appear as items within the documents section of the claim for costs.  
7.9. Similarly when two or more fee earners attend the same meeting, the time spent by each fee earner may be claimed in a different part of the bill and duplication may only become apparent after the paying party has spent time cross-referencing entries. 

7.10. In contrast, the new format presents the work done by reference to the tasks undertaken within a specified phase of the litigation and shows fee earning time, counsel’s fees and other disbursements together. Grouping by task and phase also reflects the reality of the more collaborative approach commonly found between fee earners and counsel. 

7.11. Providing claims for costs in a clear, consistent and transparent way promises to be beneficial for both receiving and paying parties, whether or not proceedings are issued. 

7.12. For receiving parties, the fact that work done on defined tasks is presented together, provides an immediate opportunity within the BoC to explain and justify the importance of that work to the receiving party’s case.  It will also help counsel to put his/her fees in context in terms of the litigation involving the parties. 

7.13. For paying parties, it enables targeted challenges to be raised at the task level without the paying party first having to engage in what can be expensive and potentially wasted work in re-arranging the information presented in the BoC to enable the total time spent on tasks to be identified. 

7.14. Once the main thrust of the challenges to a claim for costs has been identified, information about the costs claimed can be presented and analysed at different levels of generality. 
7.15. Being able to provide better information about the work done will increase the possibility of achieving an early resolution on the quantum aspects of a claim for costs.  That will, in turn, give the parties the opportunity to concentrate solely on issues of principle and to make cost effective and proportionate decisions about how to resolve any that arise. A greater degree of transparency will also mitigate solicitor/ client disputes.
8. ADDITIONAL BENEFITS OF USING J-CODES IN CONJUNCTION WITH THE BOC
Judicial Approval

8.1. J-Codes are no longer an abstract concept: they have been available for use for over a year.  The J-Codes including task, activity and expense categorisation were approved by the senior judiciary and by the LEDES Oversight Committee in July 2014. Further, the BoC will be the subject of a Practice Direction to come into force in October 2015.  We strongly recommend the adoption and use of the J-Codes to record time as soon as possible: the longer the wait for their adoption, the more time-consuming after the event allocation of work into J-Code categories will be necessary. This is an obvious waste of time and resources.
Budget Monitoring
8.2. Whilst recording by phase is all that is needed to allow the value of work already done to be added easily and economically to the ‘incurred’ section of Precedent H, using J-Codes for ongoing time recording makes it much easier to monitor actual expenditure against an approved budget in real time at the task level.  Potential overspend issues will be instantly identifiable at both the phase and task levels, enabling effective action to be taken.
Costs Negotiation 
8.3. The position in relation to the detailed assessment of costs reflects the position within main litigation – the vast majority of costs claims settle before the detailed assessment hearing (whether or not proceedings were issued in the underlying litigation and whether or not the litigation was costs managed).
8.4. When a fee earner has used J-Codes to record time at the task level, it will be practicable, and cost effective, to provide detailed information about the costs claimed as the case moves towards settlement and as soon as the case has ended. This will inform the parties’ discussions on costs.  
Simplifying Claims for Costs
8.5. Jackson LJ’s consultees (see above) said that time recording and the inter partes bills subsequently prepared often do not match despite the technological advances which have enabled receiving parties to record time more accurately and provide a greater degree of detailed information to support claims for costs. The BoC is able to take information about the work done directly from the firms’ time recording system.  
8.6. The likelihood is that undated and untraceable items, already difficult to recover and the source of potential duplication of chargeable time, will disappear from bills of costs.
8.7. The importance of identifying time spent at the activity level may well diminish over time because in many cases, providing information at the task level will be all that the receiving party is required to do.  If this happens, it will simplify matters for receiving and paying parties, particularly in costs managed litigation.
Better Analysis

8.8. Using J-Codes means that firms will be engaged in a standardised way of categorizing work done across their litigation base.  Standardised categorisation of time recording data makes meaningful objective analysis not only possible but also time and cost effective for all fee earners and all firms (and indeed of considerable use to paying parties too). 
Summarily Assessed Costs

8.9. Time recording using J-Codes will allow costs that are to be dealt with by summary assessment, either during the course of the litigation or at the end of the case, to be identified easily. Further, if a success fee only is recoverable at detailed assessment on such summarily assessed costs, the BoC accommodates this.  
8.10. It is anticipated that the next task of the Hutton Committee will be to suggest a new format for costs schedules for summary assessment that is compatible with the BoC and with time recording using J-Codes (see the Harbour Lecture at 9.14). 
The Cost of Preparing Bills

8.11. The cost of preparing draft bills of costs will decrease significantly if all time has been recorded using J-codes.  There will no longer be any need to have a manual repetition of data that has already been input electronically into a firm’s time recording system. 
Flexibililty of the J-Codes
8.12. The J-Codes are based on the ‘phases’ in the current version of Precedent H phases and it is anticipated that they will be able to cater for future revisions to Precedent H categories without further changing the way lawyers record time. It is understood that changes to the Precedent H categories is not likely in the near future. 
8.13. The J-Codes can also be used to record work that needs to be recorded for management information purposes but which is not currently reported in Precedent H (Funding, the work around the budgets themselves, detailed assessment).
8.14. In addition, J code tasks allow fee earners to identify categories of interim applications that are not always included in Precedent H or denoted in a uniform way by case-defined contingencies. 
9. HOW THE BOC COPES WITH DIFFERENT FORMS OF COSTS ORDERS AND COMMON ISSUES
9.1. During the development of the BoC, many common issues were discussed by the members of the Committee in order to identify the way that the BoC should operate and the situations that it would need to deal with.  
9.2. The most important issues discussed are set out in summary form in Appendix 3.
10. IMPLEMENTATION/TIMESCALE/CONSULTATION  
10.1. The Committee recommends that all interested parties should have early access to the draft BoC as it is presently constituted and welcomes feedback which will be fed through to the pilot of the BoC. 
10.2. A Practice Direction has been approved by the Civil Procedure Rules Committee (“CPRC”) to come into force in October 2015 which will permit parties to use the BoC instead of the existing model. This is entirely voluntary at this stage. This will also enable feedback from users to help formulate any improvements to the BoC before it becomes a formal precedent. 
10.3. We are inviting comments on the BoC initially from a selected group of consultees, with a timescale for response of Friday 18th September 2015, following which the BoC will be subject to the voluntary Practice Direction enabling its use in the Senior Courts Costs Office (‘SCCO') from 1st October 2015. We would hope that more feedback from a wider group of users is received during this period. 
10.4. Subject to further approval by the CPRC, it is currently planned that the pilot of the BoC will operate from 1st April 2016.  It is understood that the pilot will operate in relation to bills of costs dealt with by the SCCO  and will apply to claims for costs where a costs management order has been made and the authority to assess (i.e. the relevant costs order) is made on or after 1st April 2016. 
10.5. We have recommended strongly above that J-Codes are adopted and used as soon as possible, since the longer the wait to adopt them, the more time-consuming and arduous the process will be of producing the BoC.
10.6. It is not recommended that (in the pilot or thereafter) time-recording by J-Codes should become mandatory (since it is up to the parties if and how they record time), only that the BoC will be the recommended/model bill of costs in the relevant Practice Direction and parties will need to justify a bill which is in substantially different form. Further, in due course, if the time is not recorded in a data form (ideally the J-Codes but it could be a different system) which is automatically importable into the BoC but instead the old-fashioned approach is taken of constructing a bill of costs from hand-written attendance notes or from incompatible computer time records, then the Costs Judge is unlikely to allow between the parties the extra costs caused thereby. This should prove to be a substantial financial incentive for parties’ representatives to change their working practices as recommended in this Guidance Note. 
11. KEY CHANGES IN WORKING PRACTICES
Solicitors and Barristers

11.1. The full benefits of the BoC will not be felt unless and until fee earners and barristers (in conjunction with their clerks) are prepared to record their time and fees using the J-codes.  This means that the electronic time recording and billing systems currently in common use by solicitors’ firms will need to be adapted to allow time recording using J-Codes. 
11.2. Compared to solicitors, it is probably the case that a far lower proportion of barristers tend to time-record at all and so their change in working practice will need to be substantially greater in order to achieve the advantages of the new system for counsel’s fees as well as solicitors’. It may well be the case that solicitors will increasingly require it of their counsel. 
11.3. The incentive for recording time using J-Codes is that the time and cost of work surrounding the payment of costs by the paying party to the receiving party will be reduced significantly.
11.4. Simply using a ‘lite’ version of phase/task/activity recording confined to the current Precedent H phases will help with monitoring budgeted against actual cost in the short term but it will be more costly and time intensive in the long run and will not provide fee earners with the additional benefits referred to above.  
11.5. Preparing bills from un-categorised or over-generalised time records may require a high degree of retrospective manual intervention (by the fee earner or Costs Lawyer) to attribute costs information to appropriate tasks and activities. It will also take longer to create a bill where time recording has only been by phase (rather than also by time and activity). In either case it is likely that a large number of time entries will need to be artificially apportioned after the event.
11.6. All of this will add inefficiency to the process, detract from accuracy and increase the time which is needed to construct a bill of costs.  This will increase the cost of the process.  Paying parties are likely to object forcefully to paying the additional cost of an inefficient retrospective process and courts are unlikely to allow such costs on assessment. Early adoption of the J-Codes for time recording and to assist with the generation of claims for costs at the end of the litigation is the best tactic that firms of solicitors can adopt.
Costs Lawyers

11.7. Bills will need to be produced in the new format whether or not fee earners and barristers have recorded time using J-Codes.  If the process of preparing a BoC takes longer because time has not been recorded using J-codes it may well be difficult for receiving parties to recover the costs of the process from the paying party but the work will still need to be carried out.  
11.8. Plotting costs information into relevant categories is a core skill for Costs Lawyers who already have the expertise to construct a bill in whatever format is required. However, where fee earners and counsel have used J-Codes to time record, the process of constructing a BoC will be substantially quicker and cheaper.
11.9. The opportunity for Costs Lawyers is to use their expertise and experience in the field of costs to work efficiently and quickly with fee earners to present relevant information about claims for costs in a way which minimises the costs on both sides and results in the most time and cost effective outcome for paying and receiving parties.
11.10. Costs Lawyers may wish to develop expertise in the methods by which data may be imported from electronic time records and the methods of automation that are available to plot data efficiently and to increase their working knowledge of the functionality of spreadsheet applications. 
Legal and Costing IT

11.11. There is already a competitive market for time-recording and reporting systems as well as for bespoke bill preparation applications.  It is hoped that the next generation of systems and applications will facilitate the wide adoption of J-Codes and the core principles of the BoC.
11.12. The use of spreadsheets is not a panacea for all issues relating to the compilation and presentation of bills of costs but they offer enormous benefits for analysis, arithmetical accuracy and the ability to compile many reports from the same data source.
11.13. The Committee anticipates that the Legal and costing IT sector will meet the challenge of optimising the ‘user experience’ for fee earners and Costs Lawyers as they record time and export and manipulate data. 
11.14. While it is the intention of the Hutton Committee that the BoC is available to all for free, it is also hoped that IT skills will be brought to bear in developing more user friendly and instantly informative reports than those available within the Hutton Committee’s basic, universal spreadsheet format of necessity, albeit at a cost for users. 
12. OVERVIEW OF THE BOC
Case title and certificates (including VAT number if appropriate)

12.1. The front page of the existing bill is left largely unchanged.  It is suggested that the certificates regarding accuracy, compliance with the indemnity principle and VAT may appear either on the front sheet or separately.  
12.2. The VAT number that appears prominently at the top of current bills would, it is suggested, be more appropriately placed within the VAT certificate.  An inter partes bill is not of itself a VAT invoice and it may be confusing for it to continue to resemble one.
Narrative and Procedural chronology

12.3. Successive Costs PDs have warned receiving parties to avoid prolixity in narratives.  One way to help avoid that is for the narrative to focus on a procedural chronology that is not cluttered with costs items and not duplicated elsewhere. 
Legal Team

12.4. The new form calls for tabular presentation of the identity, any initials used for abbreviation, status and hourly rate(s) of the various members of the legal team (including solicitors and counsel). 
12.5. Spreadsheet tools allow the data in these tables to feed the relevant cells in the ‘Bill Detail’ or master spreadsheet that lies at the core of the bill of costs. 
Funding and Parts

12.6. One of the less appealing features of the current bill of costs is the need to divide it into parts.  Examples are:- 
· a change of VAT rate 
· different success fees 
· different firms of solicitors 
· interim statute bills

12.7. Much of the time this distinction is needed only briefly (e.g. to work out how much to pay to a previous firm, or to establish that the indemnity principle has not been breached).  Keeping these artificial distinctions at other times hinders the ability to gain an overview of the total costs being claimed.  It also prevents any meaningful comparison between the costs claimed and the approved/agreed budget.  
12.8. There is no need to split the BoC into parts. The addition of a ‘Part’ is achieved by adding a column under which the condition (e.g. VAT rate) will be applied to relevant items. Formulae automatically calculate subtotals, aggregate data and produce summaries.
12.9. More information about this section of the BoC is given in Appendix 2 (How to complete the BoC).
Summarily Assessed Costs

12.10. This sheet is used to record any base costs that have already been assessed at interim hearings on which a success fee is still to be claimed. 
Budget Comparison

12.11. It is recommended that this should be a mandatory element of a bill of costs when a costs management order has been made: otherwise the assessing court cannot have regard to the last approved or agreed budget as is required by CPR 3.18. In this regard, it is noted that a Practice Direction is due to come into force in October 2015 which will make it mandatory (whether the existing model or the BoC is used) to produce a comparison table between the last approved/agreed budget and the costs claimed in the bill. 
12.12. It is also best practice to include this comparison in furtherance of PD 44 paras 3.1 -3.7 when a budget has been filed but a costs management order has not been made. 
12.13. The comparison has all the same exclusions as a Precedent H, i.e. non-budgeted phases, VAT and additional liabilities. 
12.14. The data covering incurred costs and estimated costs is drawn automatically from the ‘Bill Detail’ sheet.  The data covering the last approved or agreed budget has to be entered manually. 
Global Summary of Costs Claimed

12.15. The global summary should be configured by J code phase and include for each such phase profit costs, counsel’s fees, other disbursements and VAT plus any recoverable additional liabilities.  
12.16. The data and subtotals are drawn automatically from the ‘Bill Detail’ sheet into a template summary. 
Phase Summary

12.17. Early prototypes of the BoC carried a summary by task, representing the next level down from phase, but this was considered to be of limited additional benefit for detailed assessment.  It may well return for consideration when the Hutton Committee composes a redesigned Statement of Costs for Summary Assessment (see Harbour Lecture at 9.14). 
12.18. The most comprehensive summary is therefore the Phase summary which drills down to each task and further to the groupings of work within each task by activity and expense (disbursement).  It can be seen from the example that the costs are subdivided by Grade of Fee earner (A-D), Experts, Leading and Junior Counsel and Other Disbursements. 
12.19. This is likely to be the vehicle used by the costs judge to record the majority of quantum decisions during detailed assessment. 
12.20. As with the Phase summary the data and subtotals are drawn automatically from the ‘Bill Detail’ sheet into a template summary. 
Bill Detail

12.21. For an explanation of the Bill Detail worksheet, please see Appendix 1.
13. CHAIRMAN’S COMMENT 
13.1. I would like to express my sincere thanks to all that have been involved in this project, including the judicial overseer of this project, Sir Vivian Ramsey, my predecessor as Chairman, Jeremy Morgan QC, the project co-ordinator David Nelson, Slaughter & May LLP who have so kindly allowed us to use their offices for our numerous meetings, and all the members of the sub-committee who have all put in countless hours of voluntary work outside paid work time to get the project to where it is. One recognises during involvement of a project of this kind how easy it is for those not involved in the project to be critical of new developments such as this, but conversely how difficult for those who are involved it is to get every aspect of it right. But all those on the sub-committee have been committed to the principle of moving forward the process of billing and assessing costs in the modern age using available technology to save time, effort and costs but also to develop a better product which is more fit for its purpose of informing the parties and the court as to how and why the relevant costs were incurred. 
13.2. While we consider there are many very substantial advantages in what we recommend, the challenge in developing a spreadsheet (as opposed to using the traditional blank piece of paper on which to write a bill of costs) is that one has to try to think of every eventuality and factor them all into the construction of the spreadsheet template. None of us are too precious to realise that there may well be improvements to be made, and difficulties to overcome, which is why we value very much any constructive comments and suggestions that any user may have.
APPENDIX 1 – GUIDE TO THE COLUMNS IN THE BILL DETAIL WORKSHEET

	A
	B
	C
	D
	E
	F
	G
	H
	I
	J
	K

	Item No
	Entry_No
	Part ID
	Part Name
	Date
	 Phase Name 
	Task Name
	Activity Name
	Expense Name
	Pre, Post or Non Budget
	Prec-H Budget Phase


DATA ENTRY (BLANK = USER ENTRY, C = CALCULATES AUTOMATICALLY, L = LOOK UP)
	Column ID
	Column Name
	Description 
	Data entry

	A
	Item No
	This column is completed manually. It is a reference point to identify an entry after the data has been sorted.
	

	B
	Entry No
	This column is completed manually. It is a unique number set by the user (usually at the point the data is originally entered) and once set it is not recommended that it be altered.  This is especially relevant when (as is envisaged will be very common) the order of the BoC is sorted and filtered in different ways in order to highlight or group a class of items or costs for illustrative purposes.  
	

	C
	Part ID
	This column is completed manually with a value from the Part ID column in the Funding & Parts worksheet. It allows the relevant amounts in respect of all VAT and success fees on either the costs as claimed in the bill or on any summarily assessed costs (where appropriate) to be calculated and summarised correctly. 
	

	D
	Part Name
	This column is calculated automatically by reference to the data in the Part ID column (column C). The information which is shown is that which is contained in the “Description” column in the “Funding & Parts Table”.
	L

	E
	Date
	This column is completed manually. It is the date on which the work was undertaken or the date on which the disbursement was incurred or paid (“the time / disbursement entry”).
	

	F
	Phase Name 
	This column is calculated automatically by reference to the data in the “Task Code” (column AD) column in this worksheet. It is the phase name for this time / disbursement entry.     
	L

	G
	Task Name
	This column is calculated automatically by reference to the data in the “Task Code” (column AD) column in this worksheet. It is the task name for this time / disbursement entry.     
	L

	H
	Activity Name
	This column is calculated automatically by reference to the data in the “Activity Code” (column AE) column in this worksheet. It is the activity name for this time entry, eg "Communicate (with Outside Counsel)".  
	L

	I
	Expense Name
	This column is calculated automatically by reference to the data in the “Expense Code” (column AG) column in this worksheet. It is the expense name for this disbursement, e.g. "Outside Counsel Charges (Local)".      
	L

	J
	Pre, Post or Non Budget
	This column is completed manually to allow the relevant amounts for all costs that are pre-budget, budgeted or outside of any budget to be summarised correctly. 
	

	K
	Prec-H Budget Phase
	This column is completed manually. Where the time or disbursement entry falls into a Precedent H budget category, the name of that phase is completed. If the time or disbursement entry falls into a budgeted contingent phase, the contingent phase name should be shown.
	


	L
	M
	N
	O
	P
	Q
	R

	Description of work
	External Party Name
	Paying Party
	Receiving Party
	LTM
	LTM Status
	LTM Grade


DATA ENTRY  (BLANK = USER ENTRY, C = CALCULATES AUTOMATICALLY, L = LOOK UP)
	Column ID
	Column Name
	Description 
	Data entry

	L
	Description of work
	This column is completed manually. It is more of a detailed description of the work undertaken if it is a time entry or will provide more details in support of the disbursement.
	

	M
	External Party Name
	This column is completed manually. The name of the external party on whom the attendance was made or to whom a document was written (for example an email or letter), e.g. “Defendant” (if appropriate).
	

	N
	Paying Party
	This column is completed manually. Where the work is claimed against more than one party on an unequal basis, the name of the relevant party is entered against whom this time entry or disbursement is claimed. 
	

	O
	Receiving Party
	This column is completed manually. Where the work is claimed on behalf of more than one party on an unequal basis, the name of the party is entered on behalf of whom this time entry or disbursement is claimed. 
	

	P
	LTM
	This column is completed manually. LTM stands for “legal team member”. The initials used in this column are those used in the “Legal Team, Hourly Rates and Counsel’s Success Fees” worksheet. The initials are used to populate this legal team member’s  status, grade and hourly rate (where relevant)
	

	Q
	LTM Status
	This column is calculated automatically by reference to the data in the LTM column ‘P’ and populates the legal team member’s status (taken from the “Legal Team, Hourly Rates and Counsel’s Success Fees” worksheet). 
	L

	R
	LTM Grade
	This column is calculated automatically by reference to the data in the LTM column ‘P’ and populates the legal team member’s grade (also taken from the “Legal Team, Hourly Rates and Counsel’s Success Fees” worksheet). 
	L


	S
	T
	U
	V
	W
	X
	Y
	Z
	AA
	AB

	Estimated ("E")
	Entry_Alloc%
	Time
	LTM Rate
	Funding PerCent Allowed
	PC
	Disb Total
	SF%
	VAT Rate
	VAT Amount


DATA ENTRY  (BLANK = USER ENTRY, C = CALCULATES AUTOMATICALLY, L = LOOK UP)
	Column ID
	Column Name
	Description 
	Data entry

	S
	Estimated (“E”)
	This column is completed manually. An "E" should be entered in this column if the time entry is estimated. 
	

	T
	Entry Allocation %
	This column is completed manually. This column allows the user to split a time entry or disbursement. An example is if the entry relates to some matters or issues for which there is no entitlement to claim all of the time or the disbursement or if the entry or disbursement relates to work which covers more than one phase. Having this feature allows the user to claim only part of the item within a particular entry or block of entries. 
	

	U
	Time
	 This column is completed manually. This is the time as claimed for the entry. It will relate to time spent only by one of the legal team members who is part of the solicitor team. It is not for time spent by counsel or any other party.
	

	V
	LTM Rate
	This column is calculated automatically by reference to the data in the “LTM” column ‘P’ and populates the legal team member’s hourly rate (taken from the “Legal Team, Hourly Rates and Counsel’s Success Fees” worksheet). 
	L

	W
	Funding PerCent Allowed
	This column is calculated automatically by reference to the data in the “Part ID” column ‘A’ and populates the recoverable percentage of this entry (taken from the “Funding & Parts Table” worksheet) in order to apply any applicable adjustmentto comply with the indemnity principle.
	L

	X
	PC
	This column is calculated automatically by reference to the figure within the “Base PC” column ‘AH’. This column is required for the print version of the BoC.
	C

	Y
	Disb Total
	This column is calculated automatically by reference to the combined totals of the amounts within the “Counsel’s Base Fees column ‘AM’, ”Other Disbs” column ‘AR’ and the “ATE Premium” column ‘AU’. This column is required for the print version of the BoC.
	C

	Z
	SF%
	This column is calculated automatically by reference to the data in the Part ID column ‘A’.  This is the percentage success fee which applies to the time entry (if relevant) (taken from the “Funding & Parts Table) or to counsel’s base fees (if relevant) (taken from the “Legal Team, Hourly Rates and Counsel’s Fees” Table).      
	L

	AA
	VAT Rate
	This column is calculated automatically by reference to the data in the Part ID column  ‘A’.  It is the percentage VAT rate on the time or disbursement entry (taken from the “Funding & Parts Table”). 
	L

	AB
	VAT Amount
	This column is calculated automatically by reference to the figure within the “Total VAT” column ‘AW’.
	C


	AC
	AD
	AE
	AF
	AG
	AH
	AI
	AJ
	AK
	AL

	Phase Code
	Task Code
	Activity Code
	Alt Activity Sort Seq
	Expense Code
	 Base PC 
	 VAT on Base PC 
	 SF on Base PC 
	 VAT on SF on Base PC 
	 Total Profit Costs (inc SF and VAT) 


DATA ENTRY (BLANK = USER ENTRY, C = CALCULATES AUTOMATICALLY, L = LOOK UP)
	Column ID
	Column Name
	Description 
	Data entry

	AC
	Phase Code
	This column is calculated automatically by reference to the data in the “Task Code” column ‘AD’.  It is needed as it assists the sorting of data and how the costs by phases are presented in the summaries. 
	L

	AD
	Task Code
	This column is completed manually. The code used must be one contained within the “RefData-JCodes” worksheet as this is used to populate other information (including the Phase code, Phase name and Task name).
	

	AE
	Activity Code
	This column is completed manually. The code used must be one contained within the “RefData-ActivityCode” worksheet as this is used to populate other information (including the Activity Name and the Activity Sort Sequence).
	

	AF
	Alt Activity Sort Seq
	This column is calculated automatically by reference to the data in the “Activity Code” column ‘AE’. It is used to sort the Activities within each Task. 
	L

	AG
	Expense Code
	This column is completed manually. The code used must be one contained within the “RefData-ExpenseCodes” worksheet as this is used to populate the Expense Name.     
	

	AH
	Base PC
	This column is calculated automatically (multiplying the time, the Rate, the Funding_Percentage_Allowed and the Entry_Alloc_%).
	C

	AI
	VAT on Base PC
	 This column is calculated automatically (multiplying Base PC and VAT Rate).
	C

	AJ
	SF on Base PC
	 This column is calculated automatically (multiplying Base PC and SF %).
	C

	AK
	VAT on SF on Base PC
	 This column is calculated automatically (multiplying SF on Base BC and VAT Rate).
	C

	AL
	Total PC (incl SF and VAT)
	 This column is calculated automatically (the sum of Base PC, VAT on Base PC, SF on Base PC and VAT on SF on Base PC).
	C


	AM
	AN
	AO
	AP
	AQ
	AR
	AS
	AT
	AU

	 Counsel's Base Fees 
	 VAT on Base Counsel Fees 
	Counsel's SF 
	 VAT on Counsel's SF 
	 Total Counsel Fees (inc SF and VAT) 
	 Other Disbs 
	 VAT On Other Disbs 
	 Total Other Disbs (inc VAT) 
	 ATE Premium 


DATA ENTRY (BLANK = USER ENTRY, C = CALCULATES AUTOMATICALLY, L = LOOK UP)
	Column ID
	Column Name
	Description 
	Data entry

	AM
	Counsel's Base Fees
	This column is completed manually. This is Counsel’s Base Fee for a given item.
	

	AN
	VAT on Base Counsel Fees
	 This column is completed automatically (Counsels’ Base Fees multiplied by VAT Rate). 
	C

	AO
	Counsel's SF
	 This column is completed automatically (Counsels’ Base Fees multiplied by SF %). 
	C

	AP
	VAT on Counsel's SF
	This column is completed automatically (Counsels’ SF multiplied by VAT Rate).
	

C

	AQ
	Total Counsel Fees (inc SF and VAT)
	 This column is calculated automatically (the sum of Counsel’s Base Fees, VAT on Base Counsel’s Fees, Counsel’s SF and VAT on Counsel’s SF).
	C

	AR
	Other Disbs
	This column is completed manually. This is the amount of any disbursement other than Counsel’s Fee or the ATE premium.
	

	AS
	VAT On Other Disbs
	 This column is completed manually. It is the amount of any VAT payable on the disbursement.
	

	AT
	Total Other Disbs (inc VAT)
	 This column is calculated automatically (the sum of Other Disbs and VAT on Other Disbs).
	C

	AU
	ATE Premium
	This column is completed manually. It is the amount of any ATE premium(s) paid.
	


	AV
	AW
	AX
	AY
	AZ
	BA
	BB

	 Total Base Costs 
	 Total VAT 
	 Total PC 
	 Total Disbs 
	 Total Costs 
	Phase Sort No 
	Task Sort No


DATA ENTRY (BLANK = USER ENTRY, C = CALCULATES AUTOMATICALLY, L = LOOK UP)
	Column ID
	Column Name
	Description 
	Data entry

	AV
	Total Base Costs
	This column is calculated automatically (the sum of Other Disbs, Counsel’s Base Fees and Base PC).
	C

	AW
	Total VAT
	This column is calculated automatically (the sum of VAT on Other Disbs, VAT on Counsel’s SF, VAT on Base Counsel’s Fees, VAT on SF on Base PC and VAT on Base PC).
	C

	AX
	Total PC
	This column is calculated automatically (the sum of Base PC and SF on Base PC).
	C

	AY
	Total Disbs
	This column is calculated automatically (the sum of ATE Premium, Other Disbs, Counsel’s SF and Counsel’s Base Fees).
	C

	AZ
	Total Costs
	This column is calculated automatically (the sum of Total VAT, Total PC and Total Disbs).
	C

	BA
	Phase Sort No
	This column is calculated automatically by reference to the data in the “Phase Code” column ‘AC’. It allows flexible sorting options in the bill detail worksheet and enables the costs to be summarised in Phase order in the summaries.
	L

	BB
	Task Sort No
	This column is calculated automatically by reference to the data in the “Task Code” column ‘AD’. It allows flexible sorting options in the bill detail worksheet and enables the costs to be summarised in Task order in the summaries.
	L


APPENDIX 2 - HOW TO COMPLETE THE BOC AND A BRIEF EXPLANATION OF THE WORKSHEETS

1. PURPOSE

1.1. The purpose of this section is to provide an understanding of how to populate (enter information into) the BoC and to provide an overview of the various worksheets within the BoC.

2. SPREADSHEET SKILLS

2.1. It is assumed that the reader has an intermediate (i.e. somewhere between basic and advanced) level of knowledge of spreadsheets and is already aware of how to enter data into a spreadsheet and manipulate the data once it is there.  

It is particularly important to be able to:

· Select a range of cells (in either a single column or across multiple columns). 

· Copy and paste data. 

· Use the filter and sort functions 

· Hide and unhide columns and worksheets

· Have a working knowledge of Excel Pivot table functionality (e.g. the need to refresh the Pivot table each time underlying data has been amended).

3. SOME BASIC TERMINOLOGY

3.1. The BoC is currently an Excel workbook. It is intended, once the consultation process is complete, to reproduce it as an XML schema, as XML is a universal and open source language.  The XML work is labour intensive and does not lend itself to simple amendment.  For that reason the XML ersion will not be produced until the Excel version has been tested and all early revisions arising from the consultation process have been accommodated.

3.2. Spreadsheets comprise a number ‘tabs’ or more properly described, ‘worksheets’.  Each worksheet organises cells in alphabetically labelled has columns and numerically labelled rows.  A number of cells in the worksheets in the BoC contain ‘lookups’.  Using a lookup allows the user to search a table of data and take information from that data. Other cells in the worksheets contain formulas’.  Using a formula in a cell allows the data in that cell to be calculated automatically. 
3.3. Some of the worksheets contain pivot tables, which are used to compile and present summaries of the information contained within the BoC. They are semi-automated and allow the user to summarise data quickly and efficiently.

4. IMPORTANT INFORMATION ABOUT THE BoC SPREADSHEET

4.1. Colour coding of columns

Cells containing lookups are shaded orange.  Cells containing a formula are shaded light purple. The shading is intended to alert the user that these cells must not be typed in.  The cells are not locked or otherwise protected and if a user types into them, the formula or “lookup” will disappear and steps will need to be taken to re-populate that cell with the relevant formula or “lookup”.

4.2. Entering the data in the correct way

The formula and ‘look up’ functions that perform calculations automatically within the BoC will only work reliably if the information is entered consistently, ie in exactly the same way, each time. 

For example, when entering information about a legal team member (‘LTM’), it is important that the initials used for the LTM are exactly the same.  By way of example, if the details of a fee earner with initials AJH are entered into the ‘Legal Team, Hourly Rates and Counsel’s Success Fee” worksheet, as ‘AJH’ but the entry is added as “AH” in the “LTM” column in the “Bill Detail” worksheet. The formula or lookups will not function because they cannot make the link to populate information about “AH”. The LTM references entered into the “Bill Detail” worksheet must be entered precisely. 

4.3. Entering information in bulk 

This is the most efficient way of working and users should take every opportunity to bulk populate the data in the BoC.

The data needs to be organised correctly before it is copied and pasted into the BoC spreadsheet.

The first step is to gather information about the time spent in one place (this might be a spreadsheet).  The data can then be copied and pasted in bulk.  This can be column by column or by blocks of columns if the columns are sequenced correctly. 

5. CREATING THE BoC

5.1. There are five stages to creating the BoC:

(1) Background information is added to various worksheets.  These are familiar tasks for practitioners accustomed to drafting bills of costs.

(2) Information is added so that the ‘automated’ areas of the BoC can calculate the data..  This is a process familiar to the majority of Costs Lawyers and solicitors, particularly where propriety bill drafting software is currently used to create a bill of costs.

(3) Core information about the work done and the time taken on that work is added.  How this is done varies depending on whether time has been recorded using J-codes.  Manual and semi-automatic entry of information is familiar to many Costs Lawyers and solicitors.  Fully automated entry of information is familiar to those who have worked with e-billing.

(4) The draft BoC and the summaries are checked and amended as necessary.  This is not a new concept; it is already required for the current format of bills of costs as part of the requisite steps to certify that a bill is accurate and complete.

(5) The draft BoC is amended, if required, to deal with any summarily assessed costs and to limit the costs to reflect solicitor/ client invoicing.  Again, these are not new concepts; both are already required for certification purposes.

5.2. The work required to complete Stage 3 depends on where and how the underlying information about the work done is stored and the extent to which the time and disbursements have been recorded or billed using J-codes.

5.3. Stage 1 - Background information

This is added by the user into the following worksheets:-

FRONT SHEET 

CERTIFICATES

SYNOPSIS 

CHRONOLOGY 

This information isn’t linked to any other part of the BoC.

5.4. Stage 2 - Adding information that is required for the automated elements of the BoC to work 

This is added into the following worksheets:-

LEGAL TEAM (LTM) AND RATES 

FUNDING & PARTS

SUMMARILY ASSESSED COSTS (SAC) 

LAST APPROVED/AGREED BUDGET

CONTINGENCY NAMES

The required information must be entered to enable the automated areas of the BoC to function e.g. it is necessary to add in details of each fee earner including their hourly rate to the LEGAL TEAM (LTM) AND RATES so that when time claimed for that fee earner is added to the Bill Detail worksheet, the BoC will automatically calculate the profit costs being claimed (and the VAT and success fees if applicable).

The user can enter information in more than one way (see below).

Once the user has entered the necessary data into these worksheets, the automated areas of the workbook will populate the remaining information, so that all of the necessary costs data will be reflected in the summaries.

5.5. Stage 3 – Adding core information about the work done, the time taken, counsel’s fees and other disbursements

This is added into the BILL DETAIL worksheet.  This is the main worksheet of the BoC.  The summaries are semi-automated.  

The BILL DETAIL worksheet contains a great deal of information.  Some of the columns are populated automatically with either lookups or formulas. The remaining columns are completed manually.

Methods of adding information about the work done include importing data directly using XML (which will be made available when the consultation is complete) and user entry e.g. copying and pasting information or manual typing.

The suggested order for completing the Bill Detail worksheet is:

· Information is added into the columns that are not shaded.

· Any anomalies are identified and corrected.

· Data is sorted and its consistency with the key information already added to the BoC is checked.
5.6. Stage 4 – Checking that the draft BoC and summaries are correct

The first step is to check that the information in all of the worksheets is correct.

Once the Bill Detail worksheet has been completed, the pivot tables within each of the summary worksheets need to be refreshed.

It is important to note that by clicking “refresh”, only the summary in the worksheet that is being viewed will refresh. Clicking “refresh all” refreshes all summaries in the entire workbook.

If any errors are found, these will need to be resolved by correcting the relevant worksheet(s) and refreshing the summaries.

5.7. Stage 5 – Dealing with summarily assessed costs and limiting costs to reflect solicitor/client invoicing

Ensuring that the new BoC works in accordance with the indemnity principle has caused the committee more problems than any other single issue.

The law is governed by the principles outlined in General of Berne Insurance Co v Jardine Reinsurance Management Ltd [1998] 2 All ER 301.

If specific items of work are not chargeable to the client they should not be included in the BoC.

The position is complicated if, on rendering an interim statute bill (“ISB”) a broad discount has been applied so that the amount of profit costs charged is less than the total value of the work done. Currently, on assessment it is generally considered sufficient to ensure that the total amount of e.g. profit costs allowed for the period covered by the discounted ISB is not greater than the total included in the discounted ISB.  That may be a pragmatic solution required because the forensic item by item approach laid down in General of Berne is not practicable.

On assessment, the correct approach, if the law remains unchanged, will be a matter for the assessing judge but the BoC can be compiled so that every item of profit costs claimed within the period covered by an ISB is reduced pro rata.  As a result, all work done will be shown in the BoC but the profit costs claimed for that work cannot exceed the amount payable by the client. 

6. THE WORKSHEETS

6.1. Front sheet [Worksheet 1]
This worksheet provides the case heading, the names of the parties and the date of the order(s) or any entitlement pursuant to which the costs are payable and to be assessed. 

6.2. Certificates [Worksheet 2]
This worksheet provides the necessary certificates required when the BoC is served and following a detailed assessment.

6.3. Synopsis [Worksheet 3]
This worksheet comprises the background information, special features, nature of instructions and is where any specific information needs to be set out in support of the costs claim.

6.4. Chronology [Worksheet 4]
This worksheet sets out a master chronology of events without the insertion of costs items.  The chronology is intended to promote clarity and shorten the synopsis.

6.5. Legal Team, Hourly Rates and Counsel’s Success Fees [Worksheet 5]
This worksheet comprises the details of each of the legal team members, both solicitors and counsel. It sets out hourly rates, status, grade and any further relevant information.

6.6. Funding and Parts Table [Worksheet 6]
This worksheet comprises the following columns:

6.6.1. Part-ID - This is a unique identifier.  It is used to link the work contained in the Bill Detail to the relevant ‘part’.  The same unique Part ID must be used for all of the work to which a ‘part’ applies.

6.6.2. Description - e.g. Costs of Ball & Partners - Funded under CFA dated 8/8/12 - VAT at 20%.

6.6.3. SF – The success fee that is applicable to a ‘part’ (if needed)

6.6.4. VAT % – The VAT rate that is applicable to a part (if needed)

6.6.5. Profit Costs incurred – the amount of profit costs incurred before any adjustment is made in accordance with the indemnity principle.

6.6.6. Indemnity Principle Limit - the maximum amount that can be claimed for any costs incurred for this part, in compliance with the indemnity principle

	HOW TO APPLY AN INDEMNITY PRINCIPLE LIMITATION:

1. Create a ‘part’ in the Funding and Parts table for each interim statute bill and record the total profit costs for that bill in the Indemnity Principle Limit column.

2. Complete the Bill Detail sheet with work in the usual way. Refresh all pivot tables.

3. When this has been done, return to the Funding and Parts table and note that the Profit Costs as Claimed column contains the total costs as incurred for each part but not yet limited.

4. In the “Funding and Parts worksheet” select all the numeric cells of the Profit Costs as Claimed column and copy them.

5. In the Funding and Parts Table, select the first cell below the heading in the Profit Costs incurred, right-click on the cell and select ‘Paste Values’. It is important that ‘values’ are pasted rather than the entire content of the highlighted cells, otherwise this method will not work.

6. The Recoverable % of Incurred Profit Costs column will have changed from 100% for any part where the indemnity principle limit has been exceeded. The BoC uses this percentage automatically to reduce the amount of each affected item in Columns X and AH of the Bill Detail sheet.


6.6.7. Recoverable % of incurred profit costs – the % adjustment to be applied to the profit costs incurred in order to adjust the resultant claim so that it does not exceed the amounts billed as between solicitor and client.

6.6.8. Profit Costs as Claimed – the resultant claim for profit costs, the above adjustments having been taken into account.

6.7. Summary – Main [Worksheet 7]
This is the highest level summary, showing the costs claimed by Phase also distinguishing profit costs, counsel’s fees and other disbursements. In the event there is any VAT and / or additional liabilities to claim, these figures are shown at the bottom of this summary, so that the gross claim is always presented.

6.8. Budget [Worksheet 8]
This is an electronic version of the last approved or agreed budget. These figures are needed so that they can be fed into the comparison with amounts claimed.

6.9. Summary – Budget vs Bill [Worksheet 9]
This worksheet provides a summary of the costs claimed under each phase and contingency (where relevant) against the last approved or agreed budget, together with the resultant departures from budget. 
6.10. Summary – Base Costs – Detailed [Worksheet 10]
This worksheet provides a detailed summary of the base costs claimed by phase, task, activity and disbursement category.  The summary also shows subtotals of time and costs by the grade and identity of the individual legal team member.

6.11. Summary – Funding and Parts [Worksheet 11]
This is a separate summary of the amounts claimed in respect of counsel’s fees, other disbursements, profit costs and success fees as divided between the different Parts.

6.12. Table of Costs as Summarily Assessed [Worksheet 12]
This is a record of all the costs which were summarily assessed and on which any success fees are claimed in the BoC.

6.12.1. These are the columns in the Summarily Assessed Costs Worksheet:

6.12.1.1. Part ID – the ID of the part containing this work
6.12.1.2. Date – the date of each interim hearing

6.12.1.3. Hearing Description – a brief description describing the type of hearing

6.12.1.4. Csl – the Initials of any Counsel who appeared at the hearing

6.12.1.5. PC Allowed – the amount of profit costs as assessed/ agreed

6.12.1.6. Counsel Fees Allowed – the amount of Counsel Fees as assessed/ agreed

6.12.1.7. Disbs Allowed – the amount of Disbursements as assessed/ agreed

6.12.1.8. Sol SF % - The success fee percentage claimed by the Solicitor (calculated automatically)

6.12.1.9. Counsel SF % - the success fee percentage claimed by Counsel (calculated automatically)

6.12.1.10. VAT % - The VAT rate that applies to these costs (calculated automatically)

6.12.1.11. VAT on Sol SF – The amount of VAT on any Solicitor’s Success Fee (calculated automatically)

6.12.1.12. VAT on Csl SF – The amount of VAT on any Counsel’s Success Fee (calculated automatically)
6.12.2. Steps to Take

The base costs (solicitor and counsel) and disbursements awarded/ agreed are entered into this sheet.  The success fees for solicitor and counsel on awarded/ agreed base costs are calculated and carried forward into the summaries.

This information is not used in any calculations but is included in order to provide complete information about the costs awarded/agreed.]

6.12.3. Summarily Assessed Costs and the Indemnity Principle

At present the BoC does not automatically take account of base costs claimed which were summarily assessed when limiting costs to the amount of an ISB. 

The Committee suggests that where costs which have been summarily assessed are part of the total covered by an ISB, the amount entered as the relevant Indemnity Principle limit in the Funding and Parts Worksheet is reduced by the amount claimed in any statement of costs which was then subject to summary assessment or agreement between the parties. 

6.12.4. Utilising Summarily Assessed Costs in the Budget Comparison

At present, the Budget Comparison does not include any summarily assessed costs. The amounts entered into the SAC sheet (see above) are insufficient for this purpose because they are not split into phases. Furthermore the figures that should be included are those claimed, rather than those allowed on assessment. 

The Committee plans to investigate methods of achieving a full and valid budget comparison which automatically makes an appropriate adjustment to the figures in the budget comparison, but in the interim the Committee suggests that the budget information is altered manually in order to arrive at the correct figure(s) for each phase for comparison purposes.

6.13. Bill Detail [Worksheet 13]
This worksheet comprises 54 columns, of which 22 need to be completed manually, albeit by import or pasting from other data sources when possible. The remaining 32 are populated by lookups or formulas. 

An explanation of each column, important information on the data entry can be found at Appendix 1. 

6.14. Bill Detail (Print Version) [Worksheet 14]
This worksheet is a pivot table which displays the columns that are likely to be needed to be shown in the print version of the Bill Detail worksheet.

6.15. RefData – Activity Codes [Worksheet 15]
6.16. RefData – J-Codes [Worksheet 16]
6.17. RefData - ExpenseCodes [Worksheet 17]
6.18. RefData – Prec H – BudgetHeadings [Worksheet 18]
These worksheets are tables of information from which lookups take the necessary data in order to populate relevant cells automatically. These are a useful reference sheets for the user. No data should be changed in these worksheets as they may corrupt the functionality.
7. CREATING A PRINT VERSION OF THE BoC

7.1. All of the worksheets are printable. However, the “Bill Detail” worksheet comprises 54 columns. If the worksheet was printed with all columns showing, it would run over a number of pages and would be difficult to read in printed form. 

7.2. It is therefore recommended that when a print version of the BoC is created, the Bill Detail worksheet is not printed. The worksheet, “Bill Detail (Print version)” should be printed instead. 

7.3. It is also recommended that the “RefData” worksheets referred to above are not printed.

7.4. The “Bill Detail” and “RefData” worksheets would therefore be hidden before the spreadsheet is then printed.

APPENDIX 3 - HOW THE BoC COPES WITH DIFFERENT FORMS OF COSTS ORDERS AND COMMON ISSUES 

Many common issues were discussed by the members of the Committee in order to identify the way that the BoC should operate and the situations that it would need to deal with.   The most important of these are shown in the table below in summary form.

Some issues have their origins in the menu of costs orders that can be made pursuant to CPR 44.2(6) and where this is the case, reference to the relevant CPR provision has also been included.

	No.
	Issue and CPR reference (if applicable)
	Description of order (if applicable)
	New bill format requirement/Issue description
	New bill format solution/ Committee view

	1
	44.2.6(a)
	A proportion of another party’s costs
	Only the part of the work allowed by the order for costs must be claimed. 


	Use the 'Claimed % value' column to adjust the raw data.  (The budget comparison will need to be adjusted accordingly)

	2
	44.2.6(b)
	A stated amount in respect of another party’s costs
	Not in itself an issue.


	 

	3
	44.2.6(c)
	Costs from or until a certain date only
	The costs covered by the costs order must be capable of being separately identified.


	The bill detail will only include recoverable costs.

	4
	44.2.6(d)
	Costs incurred before proceedings have begun
	Not in itself an issue.


	 

	5
	44.2.6(e)
	Costs relating to particular steps taken in the proceedings
	The costs covered by the costs order must be capable of being separately identified.


	Costs of a particular issue will need a separate entry in the funding and parts sheet. It is conceivable that this may overlap with any indemnity principle limitation.  The Committee has not yet been able to reconcile this.

	6
	44.2.6(f)
	Costs relating only to a distinct part of the proceedings
	The costs covered by the costs order must be capable of being separately identified.
	Costs of a particular issue will need a separate entry in the funding and parts sheet. It is conceivable that this may overlap with any indemnity principle limitation.   The Committee has not yet been able to reconcile this.

	7
	44.2(g)
	Interest on costs from or until a certain date, including a date before judgment
	Not in itself an issue.
	 

	8
	Interim Statute Bills
	 
	Individual Items claimed must not exceed the time, rate or amount for which they were billed and therefore individual items should be limited at source to the time, rate or amount for which they were billed. The Bill needs to be capable of being certified to say that there is no breach of the indemnity principle (and that the test in General of Berne is satisfied)
	If on assessment individual items are reduced or disallowed, other items must be reduced pro rata by the amount by which the claimed costs exceed the amount recoverable.  This requires a two stage solution where the figure is calculated automatically and is then transferred manually to a static column that influences the amount claimed, then the amount by which the items are reduced must not alter if the figures in the spread sheet subsequently alter.

	9
	Summarily Assessed Costs ('SAC')
	 
	Must not be included in the costs to be assessed.
	Work under the SAC order is included in the Summarily Assessed Costs sheet and does not form part of the costs claimed. (The budget comparison will need to be reduced by the amount of the costs claimed on the Summary Assessment N260.)

	10
	Success Fee on Summarily Assessed Costs ('SAC') 
	 
	The success fee claimed must include the success fee on the SAC.  
	The success fee calculation is done in the Summarily Assessed Costs sheet and the total is carried forward and claimed in the summary.

	11
	Adverse costs order
	 
	Work not covered by an order for costs should not be claimed
	The bill detail will only include recoverable costs. (The budget comparison will need to be adjusted accordingly) 

	12
	Costs covered by different types of retainer
	 
	The costs claimed under each different type of retainer must be capable of being separately identified.
	Each retainer will have a separate entry or entries in the Funding and Parts table. See guidance on Funding and Parts table for details.

	13
	Different VAT rates
	 
	The costs claimed under different VAT periods must be capable of being separately identified and the correct VAT applied to each item of the the total costs claimed/ assessed.
	Each VAT period will have a separate entry or entries in the Funding and Parts table. See guidance on Funding and Parts table for details.

	14
	Different firms of solicitors
	 
	The costs claimed by different firms of solicitors must be capable of being separately identified.
	Each firm of solicitors will have a separate entry in the Funding and Parts table. See guidance on Funding and Parts table for details.

	15
	Costs awarded on both the standard and the indemnity basis
	 
	The costs claimed on each basis must be capable of being separately identified.
	The work claimed under each basis will have a separate entry in the Funding and Parts table. See guidance on Funding and Parts table for details.

	16
	Costs to which different tests for proportionality apply
	 
	The costs to which each test applies must be capable of being separately identified.
	The work covered by each test will have a separate entry in the Funding and Parts table. See guidance on Funding and Parts table for details.

	17
	Costs for a phase  voluntarily limited to the amount of the last approved budget for the specified phase
	 
	Total costs claimed for a Precedent H phase must be capable of being limited to the approved budget for the specified Precedent H phase
	All costs can be shown in the bill but the amount claimed for each phase can be voluntarily limited. This mechanism can also be used to reflect the limiting of costs to the approved budget on the detailed assessment.

	18
	Additional liabilities - success fees
	 
	Needs to calculate additional liabilities on the assessed base costs
	Solicitor’s and Counsel's SF are calculated from percentages defined in the Funding and Parts table and applied to the final base costs allowed on assessment (and will include the SF on summarily assessed costs).

	19
	Additional liabilities - ATE premium
	 
	Needs to make provision for this data to be recorded and brought into the summary of total costs claimed/ assessed
	ATE Premium is recorded separately from other disbursements in the column specifically provided.

	20
	Legal Aid only claims for costs
	 
	 
	Beyond the scope of the Committee’s work.

	21
	Costs payable by separate parties or payable to separate parties
	 
	Bill must be capable of identifying the costs separately
	Requires separate columns for Paying Parties. Would be left blank if no distinction needs to be drawn.
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